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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

______________________________________________________ X
RANDY CREDICQO, et al.,
Plaintiffs,
REPORT AND
RECOMMENDATION
- against -
10 CV 4555 (RID)
NEW YORK STATE BOARD OF
ELECTIONS, et al.,
Defendants.
______________________________________________________ X

On October 6, 2010, plaintiffs .Randy Credico (“Credico™), as candidate of the Libertarian
Party of New York (“LPNY”) and the Anti-Prohibition Party (“APP”) for the office of the United
States Senator for the State of New York, Richard Corey (“Corey”), a New York resident and
registered voter, Mark Axinn (“Axinn”), individually and on behalf of the LPNY, and Andrew J.
Miller (“Miller”), individually and on behalf of the APP (collectively, “plaintiffs™) filed this
action against the New York State Board of Elections (the “Board”) and against James A. Walsh
(“Walsh”), Douglas A. Kellner (“Kellner”), Evelyn J. Aquila (“Aquila”) and Gregory P. Peterson
(“Peterson”) (collectively, “defendants™), in their official capacities as Commissioners of the
New York State Board of Elections.! Plaintiffs’ Complaint (“Compl.”) challenges the

constitutionality of New York State Election Law § 7-104(4)(e) (“Section 7-104(4)(e)” or “the

'Plaintiffs’ claims against the Board were dismissed as of October 25, 2010, as barred by
the Eleventh Amendment. See McMillan v. New York State Bd. of Elections, No. 12 CV 302,
2012 WL 2847516 (E.D.N.Y. July 11, 2012). Plaintiffs’ claims for prospective relief against the
individual Commissioners in their official capacities remain, pursuant to the Ex Parte Young
doctrine. See In re Deposit Ins. Agency, 482 F.3d 612, 617 (2d Cir. 2007) (citing Edelman v.
Jordan, 415 U.S. 651 (1974)).
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Statute™), which requires that certain candidates for office who have been nominated by more
than one independent body appear only once on the ballot. Specifically, plaintiffs claim that
Section 7-104(4)(e) unconstitutionally burdens their First Amendment rights of association and
speech and deprives them of the equal protection of the law guaranteed by the Fourteenth
Amendment. (Compl. Y 30-39). Plaintiffs seek declaratory judgment and injunctive relief.

On December 7, 2012, plaintiffs LPNY and APP filed a motion for summary judgment,
and defendants filed a cross-motion for summary judgment.> On December 10, 2012, the
Honorable Raymond J. Dearie referred both motions to the undersigned to prepare a Report and

Recommendation.

FACTUAL BACKGROUND
A. The Parties

New York election law defines political organizations as either “parties” or “independent
bodies.” N.Y. Elec. Law § 1-104. A “party” is “any political organization which at the last

preceding election for governor polled at least fifty thousand votes for its candidate for

governor.” Id. § 1-104(3); see Schulz v. Williams, 44 F.3d 48, 50 (2d Cir. 1994). An

*Plaintiffs Axinn and Miller seek summary judgment on behalf of the LPNY and the
APP, but not on behalf of plaintiffs Credico and Corey. (Defendants’ Statement of Material
Facts, dated August 29, 2012 (“Defs.” 56.1 Stmnt”) § 3; Plaintiffs’ Response to Defendants’
Statement of Material Facts, dated October 12,2012 (“Pls.” 56.1 Resp.”) 9 3). In their papers,
defendants appear to believe that Mr. Credico and Mr. Corey have abandoned their claims,
(Memorandum of Law in Support of Defendants’ Cross-Motion for Summary Judgment and in
Opposition to Plaintiffs’ Motion for Summary Judgment, dated August 29, 2012 (“Defs.” Mem.”)
at 7), and they seek to dismiss the Complaint in its entirety. (Id. at 23). Given the Court’s
uncertainty as to the status of Mr. Credico’s and Mr. Corey’s claims, which has not been
addressed by either the plaintiffs or the defendants, the Court addresses the parties’ summary
judgment motions only as they relate to the LPNY and the APP.

2




